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MINISTRY OF MINES AND ENERGY

The Draft Gas Bill

The Draft GasBill is hereby up for additional comment.

Comments should be submitted in writing to:

The Permanent Scretary

Attention: Mr. G. Amanyanga
Minigry of Minesand Energy

Private Bag 13297
Windhoek

Written comments may alo be faxed to +264 (061) 238 643 or sent be e-mail to:
jtitus@mme.gov.na or datsveen@mme.gov.na

Written comments must be received no later than 27July 2001.

REPUBLIC OF NAMIBIA

GAS ACT 2001

DRAFT No.2 b (29 June 2001)

To promote the esablishment of a gastrangortation and dgribution network in Namibia
for the purposes of domegtic supply and for export; to esablish aframework of licenang
for the gasindustry and a nationa gas reguator to monitor the performance of licence
conditionsand promote reliability of service; to ensure sefety, efficiency and
environmenta regponghility in the trangportation and dgribution of natural ges to
facilitate invesment in pipeline infrastructure by private, public, municipa and mixed
owned enterprises to promote a competitive market in gasin the long term, and to
gimulate cross-border trade in gas between Namibia and its neighbours.
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PART |: GENERAL

1 Definitions
For the purposes of this Act the following definitions apply herein:
“Authority” meansthe Gas Regulatory Authority esadlished under this Act;

"cugomer” meansa person purchasng gas or purchasng trangportation, sorage or
digribution services;

“ddribution” meansthe activity of receiving, treating and delivering gas through an
interconnected sysem of gas pipelines and asociated equipment which has an operating
pressure of more than 1 bars and a maximum operating pressure under normal conditions
not exceeding 15 barsor such figure(s) that the Authority may specify from time to time
in the Gazette or by a directive, iscontrolled and operated as a Sngle integrated sysem,
and which is desgned and operated solely to provide a supply of gasto cusomers
through pipelinesin a geographic zone;

“elighle cusomers’ means a consumer above a certain threshold defined by the Miniger
in subordinate legidation who purchases gas directly from suppliers without the
intervention of a digribution company;

“environment” meansthe complex of natural and anthropogenic factors and eementsthat
are mutualy interrelated and affect the ecological equilibrium and the quality of life; and
the environment includes
a. Thenaural environment being land, water and air, al organic and inorganic
material and al living organisms, and
b. The human environment being the landscape and natural, cultural, higorical,
aeshetic, economic and socia heritage and values,

“Environmenta Assessment” means a process of identifying, predicting and evauating
the actual and potential biophysca, socia and other relevant effects on the environment
of projects prior to ther authorisation, or in the case of proposas prior to their
implementation, aswell as the risks and conseguences of projects and proposals and their
dternatives and options for mitigation with aview to minimisng negative impactson the
environment, maximisng benefits and promoting compliance with the principles of
environmental management st out in the Environmenta Management Act 1998;

“licence’” meansagrant of rightsto trangport, gore, dgribute andlor market gas made by
the Miniger of Minesand Energy, on the recommendation of the Authority;

“licensee’ meansthe holder of alicence;

“Miniger” meansthe Miniser repongble for energy affairs presently the Minider of
Mines and Energy, unless otherwise indicated in the text;
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“marketing’ isan activity carried on by personswho purchase and gl gas, subject to an
industry Code of Practice and penaltiesfixed by reguations and who may or may not
carry out trangportation and dgribution functionsingde or outsSde the zone in which
they are established,

“ges’ meansall hydrocarbon gasses trangported by pipeline, including but not limited to
natural gas artificia gas hydrogen rich gas, methane rich gas synthetic gas, coal bed
methane gas, liquefied natural gas, compressed natural gas, re-gasfied liquid natural gas
or any comhbination thereof;

“pollution” meansthe drect or indrect introduction, asaresut of human activity, of
ubgances, vibrations, heat, radiation or noise into the air, water or land which may be
harmfu to human health or well-being or the quality of the environment, resut in
damage to materid property, or impair or interfere with amenities and other legitimate
uses of the environment;

“gorage’ meansthe activity of receiving, holding and delivering gas at fixed facilities
other than pipelines

“supply” meansthe sale or commercial provison of gasto any eectricity generator,
indugrial or commercial concern, household or other gas user, for consumption by that
user;

“gygem” meansthe set of pipes compressors, regulators, meters, facilities and ancillary
equpment for trangortation, treatment, sorage and digribution of gas

“trangportation” meansthe activity of receiving, treating and delivering gas through an
interconnected sysem of gas pipelines and associated equipment, which hasanormal
operating pressure exceeding 15 bars or such figure(s) asthe Authority shall specify in
the Gazette or by Directive from time to time, to those that are not fina users It dso
includesthe activity of treating the gasto meet the agreed ecificationsbefore it is
deliveredto the digributor;

“treatment” meansthe processes such as hydrocarbon and water dew pointing,
odorisation and compression that are required to achieve the specifications necessary to
make gas marketable in its quality.

2. Scope
ThisAct appliesto the activities of trangportation, sorage, dgribution and marketing of

ges. It doesnot apply to the activities of exploration for or production of natura ges,
already covered by the Petroleum (Exploration and Production) Act 1991, asamended.
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3.

PART II: ESTABLISHMENT OF THE AUTHORITY

Establishment of a Gas Regulatory Authority

(1) A body with the name of Gas Regulatory Authority (hereinafter “Authority’ ) shall
be esablished. Thisbody shal be ajurigic person.

(2) The Authority shall exercise control over the trangportation, sorage, dgribution
and marketing of gasin accordance with the prevailing Government policy o as
to facilitate the early and rapid development of thisnew industry andto ensure its

safe and reliable operation.

(3) The Authority shal be established at such time as decreed by the Minister. During
the interim period the Miniger shal carry out the functions of the Authority as
gated in this Act, including provisons on auditing, pubdlication of annual reports
and the meetings conducted by the Authority.

Composition of the Authority

(1) The Authority shdl condg in not lessthan three and no more than five part-time
members to be appointed by the Minider.

(2) One of the members shal be appointed as Chairman by the Miniger. The
members shall meet asa group at such times as may be determined by the
Chairman and asrequired for the proper performance of their functions. T hey
shall decide matterson a mgority vote, the Chairman being entitled to cas the
deciding vote. The decisons of the Authority shall be recorded.

(3) All meetings of the Authority shal be open to the pubic unless confidentid,
proprietary or commercialy sendtive information istabled for discusson, and
which materially affectsthe rights of any person. In such cases, the affected
person mug indicate to the stisfaction of the Authority, why such a meeting
should not be held in public.

(4) All resolutions of the Authority are to be made public, except those meetings not
open to the pudic.
Appointments

(1) Members shall be appointed on a gaggered badgs for a period of three years

which may be renewed. Members may be removed from office only if evidenceis
provided of physca or menta incapacity while performing the duties of a
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member or if he is otherwise unable or unfit to discharge the functions of a
member of the board.

(2) Suich members are to be citizens of Namibia, possess demongrable excellence in
professonal or academic mattersrelated to the regulated activities, and have no
conflict of interes or relationship with partiesinvolved in regulated activities As
atemporary measire a minority of the members might not Namibians asthe
Miniger deem necessary.

(3) Members shdl refrain from any other employment, work or commisson, which
may interfere with ther official duties.

(4) The Authority shall have the following powers

to co-ordnate the work of the Authority;

to implement, execute and oversee the application of interna policies

to act aslegd representative of the Authority and to delegate such powers

to present the Authority’ sreguationsfor approval by the Authority;

to propose the nomination of an Executive Scretary to the Authority;

to appoint and remove the Authority’ spersonnel, except the personal gaff

of other members, who shall be appointed and removed by such members

g. to prepare an annual proposed budget, which shall be approved by the
Authority;

h. to pubish an annud report on the performance of the Authority, and

i. al other powers conferred by laws and regulations.

P QoO0CT D

6. Staffing

Thework of the Authority will be supported by a small secretariat. All details of the
operation, functions gaffing and terms of remuneration, the criteria for salection of
members aswell asthe resources of the Authority and other matterswill be provided for
in Regulations, proposed by the Miniger. The secretariat shal be headed by an Executive
Secretary who shall be appointed by the Authority by a unanimous vote.

7. Removal of Chairman and members

(1) A person shall cease to be Chairman or other member if he or she;

a. a any time after gppointment attracts any of the provisons of subsection
);

b. becomes bankrupt or appliesto take the benefit of any law for the relief of
bankrupt deltors or compounds with hisor her creditors or makes an
assgnment of hisor her property for their benefit or a deed of
arrangement under any law relating to bankruptcy.
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(2) The Miniger may remove from office the Chairman or any other member after
making an inquiry with an independent committee, if the report of the inquiry
findsthat he or she becomes permanently incapabe of performing hisor her
duties or subject to any of the disqualifications specified in regulations or in this
Act or hasdone any act that congitutes gross misconduct.

(3) The Charman or any other member of the Authority may a any time resgn by
written notice Sgned and addressed to the Miniger.

8. Funding

The remuneration and other allowances payable to the members and Chairman of the
Authority, and the adminigrative expenses, including salaries, alowances and pensgons
payade to the gaff of the Authority, are to be determined by the Miniger of Finance. The
remuneration and allowances payable to members of the Authority and al expenses
incidenta to the performance of the functions of the Authority shall be met from fundsin
the form of application and licenang fees and such other levies as may be applied under
the provigons of thisAct.

9. Accounting

(1) The Authority shall keep such accounting records as are necessary to present the
date of itsaffairsand functionsand to explain itstransactions and its financia
postion.

(2) The Charman isthe accounting officer of the Authority and shal cause proper
record to be kept of dl financial transactions, assets and liahilities of the
Authority and report regularly on thisto the Authority.

10.  Auditing

(1) The Miniger shal appoint on afive-yearly bassafirm of auditorsof which the
partners are engaged in public practice as defined in section 1 of the Public
Accountants and Audtors Act, 1951 (Act No 51 of 1951) (hereinafter referredto
asthe auditors) to examine the financia gatementsof the Authority.

(2) The Authority shall produce and submit to the auditorsal it” saccounting records
with al vouchersin support thereof, and al books and documentsin its
possesson or control relating thereto.

(3) For the purposes of the audit, any such auditor may hear and receive evidence
upon oath or affirmation (which oath or affirmation he is hereby empowered to
adminiger), and may by summons under his hand require such persons as he may
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think fit, to appear personaly before him at atime or place to be gatedin the
summons and to produce al such books and papers as may be necessary for such
audit.

(4) Any person S0 required who, without lanful excuse, failsto attend in accordance
with such summons or who, having appeared, refusesto be examined on oath or
affirmation or to take such oath or affirmation or, having taken such oath or
affirmation, to ansmver such questions as may be put to him, shall be guilty of an
offence and liable on conviction to afine not exceeding N$4 000 or to a period of
imprisonment not exceeding 12 monthsor to both such fine and such
imprisonment.

(5) The auditors shall:

a. disadlow every unauthorized payment made and surcharge it againg the
person who made or authorized such payment;

b. aurcharge againg any person reponsble therefore the amount of any
deficiency or lossincurred by the negligence or misconduct of that person,
or of any sum which ought to have been but has not been brought into
account by that person; and

c. inevery case certify the amount due by such person.

(6) Every amount =0 certified by the auditors shal be paid by such person within 14
daysafter the said amount has been <0 certified to the officer appointed by the
Authority and may, if not o paid, be recovered from such person asa delat by the
auditors, who shall be paid by the Authority their reasonable costs and expenses
incurred in such proceedings.

(7) The audtorsshal certify at least once ayear whether or not:

a. they have examined the financid satementsof the Authority;

b. thefinancia satementsfairly represent the financia postion of the
Authority and the reaults of itsfunctionsin the manner required by this
Act;

c. thevaue of the assetsand liahilities of the Authority has been correctly
dated; and

d. all their requirements and recommendations as auditors have been
complied with and carried out.

(8) Theauditorsshall once ayear audit all booksand accounts of the Authority
relating to transactions, which in termsof any law may not be disclosed.
11.  Reporting requirements

(1) The Authority shdl submit areport to the Miniger annually. T his document shall
be based upon such information asisrequired to be submitted by the licensees.
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(2) The annud report shal include the following:

a. an audited balance sheet, including any notes thereon or document
annexed thereto providing information required by this Act;

b. an audited income gatement, including any smilar financial satement
where such form is appropriate and includng any notesthereon or
document annexed thereto providing information required by this Act;

c. an audited gatement of the source and application of the funds, and

d. thereport of the audtors

(3) Thefinancid gatementsreferredto in subsection (2) (), (b) and (c) shall:
a. bein accordance with the applicable requirementsin regpect of the annua
financia gatements of companies prescribed by the Companies Act 1973

(Act No 61 of 1973);
b. bein conformity with generally accepted accounting practice;

c. fairly present the gate of affairsand functionsof the Authority andthe
resultsthereof; and

d. refer to any materia matters not ecificaly prescribed by this Act which
have affected or are likely to affect the affairs of the Authority, both by
way of figures and by descriptive report, amplifying and explaining where
necessary figuresin financia satements

(4) An annual report as prescribed in subsection (1) above shall be printed in both
official languages.

(5) Asson asis practicable after areport has been submitted to the Miniger in terms
of subsection (1), he shall table it in Parliament.

PART I1I: POWERSAND FUNCTIONSOF THE AUTHORITY
12. I ndependence of the Authority

The Authority shall be independent in the exercise of its powers under this Act and shall
act in ways conggent with Government gas policy.

13. Functions of the Authority

(1) The Authority shal make recommendationsto the Miniger to:
a. gant licencesfor gas trangortation, gorage, digribution and marketing;
b. monitor and approve of gastrangportation, orage, and digribution tariffs
and charges and take appropriate action when necessary to enaure that
they are gpplied in a non-discriminatory manner; and
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c. approvetariffsand chargesto gasddributors and cusomerswho do not
have choice of suppliers, having regardto both the interess of cutomers
and the needs of licensees

(2) The Authority shal:

a. a4 the Miniger in the preparation of gas supply regulations review as
requested rules on safety and such technical mattersas are included in the
regulations and supervise the implementation of al of the provisonsand
egoecidly those relating to the safety of consumers, employees and others

b. monitor the operation of the gas sysem and report on the supply of gasby
the licenseesto the Miniger annualy and when requested by him in
writing;

C. issuedrectionsto the licenseesto ensure compliance with licence
condtions. Falure to comply with directions shal result in impodtion of
finesin amounts specified in the regulations,

d. settle digputes between licensees and between licensees and cusomers at
the reques of alicensee or any interesed party on matters concerning:

i. theright to supply or be supplied;

ii. the quality of such supply and the provison of servicesin
connection with this

iii. theingalation and functioning of meters

iv. the sutahility of the equipment of the licensee;

v. delaysin or refusal by alicensee to supply its cusomers and

vi. any other matter directly related to areguated activity in respect of
which alicensee or its cusomers requests the Authority to act as
mediator;

e. perform ingpections of the premises and equipment of licensees and
advie the Miniger on any matter relating to the gas supply industry and
for this purpose the Authority may carry out such investigations asit or
the Minisger may deem necessary.

—h

14. Power to obtain information and documents

(1) The Authority may require that alicensee or any other person provide any
information to it that may be reasonably necessary for the Authority to carry out
its functions under this Act. Suich information may include any document plan,
electronic file, record or other material.

(2) Any requirement for information shal be made in awritten notice that identifies
such information or document and which also goecifiesthe date by which
compliance must be made, and the form in which the information or document
shdl be gven to the Authority.

(3) Failure to comply with thisrequirement without lawful excuse is an offence and
will result in acrimina penalty being applied.
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15. Disclosure of information

(1) Membersof the Authority or its employees who are acquainted with confidential
information through their service, are obliged to keep them in secrecy. The
Members shdl have theright to dsclose thisinformation only with the consent of
the interesed parties

(2) A member of the Authority shall not participate in ddliberations or vote on any
matter which isthe subject of condgderation at a meeting if in relation to such
matter, such member has any interes, either drect or indrect, which precludes
such member from performing the functions of a member in afair, unbiased and
proper manner.

(3) Any member of the Authority who contravenes subsection (2) shall be quilty of
an offence and be liable upon conviction to afine gipulated in regulations made

by the Miniger or to imprisonment for aterm not exceedng two yearsor to both
such fine and imprisonment.

(4) The Authority shall publish information, advice or recommendations necessary
for keeping the companiesfuly informed with regard to the trangportation,
gorage, digribution and marketing of gas giving due regard to confidentiality.

16. Powers of entry and inspection of premises and equipment

(1) The Authority, an Ingpector or any person authorised in writing by the Authority,
may:

a. at al reasonable times enter upon the premises of any licensee and ingpect
machinery, books, accounts and other documentsfound therein and which
are relevant to the licenced activity; and

b. call upon any licensee to furnish to the Authority or the Ingector such
periodica or other returnsin such form asthe Authority or the Ingpector
may prescribe and such further particularsin respect of the undertaking as
the Authority or the Ingpector may require.

(2) Any person authorised to do s0 in writing by alicensee may at all reasonable
times enter onto premisesto which gasisor has been supplied by that licensee, in
order to ingoect the lines, meters fittings works and apparatus belonging to such
licensee, or for the purpose of ascertaining the quantity of gas consumed, or
where a supply isno longer required or where such licensee may cut off the
supply for the purpose of removing any pipes meters, fittings, works and
apparatus belonging to such licensee. Damage caused by such entry, ingoection or
removal shall be repaired or compensated for by the licensee.
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(3) Any person wishing to enter any premisesin terms of the provisons of subsection
(2) shall:

a. if posshble, fird make the necessary arrangementswith the legal owner or
occupant of the premises before entering such premises and shall adhere to
all reasonable security measures, if any, of such owner or occupant; and

b. exhibt thisauthorisation to do 0 at the request of any person materidly
affected by his activities

17.  Competition issues

(1) The Authority shal monitor the development of the market in such away asto
note ingances of unfair competition and abuse of a dominant market postion by
licensee companies.

(2) Any such ingances of unfair competition or abuse shal be notified to the
Competition Authority, esablished under the Competition Act, which is
empowered to take action under its exiging powers even if it has not been notified
by the Authority egablished under this Act.

PART IV: GOVERNMENT POWERSAND FUNCTIONS

18.  Administration of the gas sector

During the initial phase of esablishment of a gasindustry in Namibia, the Miniger
shall endeavour to facilitate the co-ordination of tasksinvolving other government
bodies and will be reponghle for the etablishment and initial operation of the

Authority.

19.  Requirement to be licensed

(1) No activity in connection with the trangportation, gorage or digribution and
marketing of gas may be carried out by any person other than a company
authorised to do s0 by the Miniger under the licenang regme st out in this Act.

(2) A licenceisaso required in cases of supply to be used for national security
puposes T he granting of such licencesisto be given a priority over al other
applications pending for the area concerned.

(3) The Miniger shall have the power to order any unlicensed person to cease
operating and to disconnect its apparatus
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20.

Regulations

(1) The Miniger hasthe power to introduce reguationsinto Parliament for the
trangportation, gorage, digribution and marketing of gas The firg such
regulations should be prepared and issued by and at such time as decreed by the
Miniger. Such regulations may include provisons on the following:

T T SQ0e0 o
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third party access,

maintenance of service pipes

metering;

ingallation of metersin new premises

recovery of gas chargesfor the supply of ges

damage to gasfittingsrelevant to the gas and interference with the meters
regoration of supply without the consent of the supplier;

fallure to notify connection or disconnection of service pipes

prevention of gesescapes,

information on cases of gas escapes

powers of entry for purposes of ingection, including entry into premises
during continuance and on discontinuance of supply;

powers of entry for replacing, repairing or atering pipes

hedth and safety provisons such as provisons governing the protection
of the public from injury, fire, explosons and other dangers arisng from
the trangportation;

the digribution or the use of gas supplied through pipes,

leviesrelating to the financing of the activities of the Authority;
provison for environmenta matters

trangportation and digribution prices and

requirementsfor an initia license or trander of alicense, revocation of a
license, and conditions on licenses.

(2) Such regulations shall only be introduced after a process of conautation hastaken
place with all the interesed parties before preparing or modifying such
regulations

(3) All such regulations are to be published in the Gazette.

PART V: GENERAL RULESRELATINGTO THE LICENSNGREGME

21.

Duty to obtain alicence

(1) The activities of:

a
b.
C.

trangortation;

gorage;
digribution; and
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d. marketing
are subject to alicence being granted by the Miniger following a recommendation

by the Authority.

(2) If alicensee wishesto trander hislicence, the new owner must obtain a new
licence or approval for such trander from the Miniger after recommendation by
the Authority in the manner prescribed by the regulations

(3) The partid or total trander of rights covered by alicence is suject to prior
approvd by the Miniger and the Miniger may, after recommendation by the
Authority, to the extent that it may be necessary, sugect applicationsfor such
trander of rightsto the procedures set out in Part VI of thisAct.

22.  Main criteriafor granting alicence

(1) In congdering an application for the granting, renewal, amendment or transfer of
alicence, the Miniger, after arecommendation by the Authority, shall give due
congderation to mattersor activitiesthat may adversaly affect, congitute a
hindrance or may reaut in damage to the environment or the rights of others
weighed againg the advantagesin general that may be derived from the granting,
renewal, amendment or trander of any licence in termsof the provisonsof this
Act.

(2) The Miniger shall:

a. regues from the applicant or licensee, an environmenta impact
asessment Sudy indicating the extent of any damage to or pollution of the
environment and of the gepsto be taken by the applicant or licensee to
adequately protect or resore the environment generally andin termsof the
Environmenta Management Act 1998; and

b. reques the applicant or licensee to submit details of the technical,
financial and other economic resources of, or available to, the applicant or
licensee to execute the work, to operate the pipeline network andto carry
on the busnessto which the application or licence relates substantiated by
documentary proof where applicable.

(3) The Miniger may, on the recommendation of the Authority:

a. takeinto condderation whether the activities of the applicant or licensee
will not be detrimenta to or adversely affect the rights and operation of
other licensees or their cusomersin their area of operation; and

b. refuseto grant, renew, amend or trander alicence in resect of an area
larger than an area, or aright in excess of aright which, in the opinion of
the Miniger, the applicant or licensee will be capabdle of providing an
effective and efficient serviceto the cusomer.
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23. Conditions of a licence

(1) Sigect to the providonsof thisAct the Miniger after recommendation by the
Authority, isentitled to attach condtionsto any licence and to make alicence
upect to the fufilment of those condtions

(2) Intheinteres of providing potentia applicantswith an indcation of the principal
condtionsto be included in such licences, the Miniger shall issue model licences.

24.  Application for alicence

(1) An application for the granting, renewal, amendment or tranger of alicence mus
be submitted to the Authority in the form and manner prescribed by Regulations
and contains the information required by such Regulations

(2) Each application in connection with alicence must be duly publicised giving due
regard to confidentiality in the manner prescribed by the Regulations

(3) An application for the granting, renewal, anendment or transer of a licence shall
be dedt with by the Miniger after the recommendation by the Authority in the
manner prescribed by Regulations.

(4) The Authority shall on receipt of an application in connection with a licence
decide within 30 dayswhether or not the application complieswith the rues
When an application is gpproved for pubdication the Authority shal take
appropriate $eps 0 asto ensure that afina decison on the application isbeing
taken without undue delay asfrom the date of gpplication.

(5) When alicence is granted by the Miniger after a recommendation by the
Authority in circumgtances where work had to be done the licensee must
commence with the work and the esablishment of within the time-limit gipulated
in the licence. Thisis augect to the proviso that the Authority may grant an
extenson of time on good cause being shown.

25.  Application and licence fees

An applicant and licensee shall pay to the Authority the application and licenang fees
prescribed by the Miniger in the Regulationsin respect of the applicationsto be
congdered and licencesto be issued, tranderred or amended in terms of the provisons of
this Act.

26. Transfers, modifications and revocation of licences
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(1) Thetrander of alicence shdl require the prior approva of the Authority, upon
application submitted by the interested parties wherein the proposed licensee
provides evidence of compliance with the requirementsfor being alicence holder,
and acommitment to fulfil the obligations esablished in the licence and in the
genera condtionsfor the provison of srvice.

(2) A copy of the authorisation shall be delivered to the competition authorities

(3) When applicantsfail to comply with the requirementsfor atranger or when the
information submitted is deemed to be inaUfficient, the Authority shall notify the
applicantswho shal correct the deficiencies within one month, or the application
shall be rgjected. Once the requirements are satisfied, the Authority shall
authorise the trander of the permit within one month.

(4) The GasRegulator may vary, sugpend or remove any of the license conditions or
may include additional conditions-
a  on gpplication by the licensee,
b with permisson of the licensee
c uyoon non-compliance by alicensee with alicense condition;
d if it isdeemed necessary for the purposes of this Act; or
e  on application by any affected party.”

(5) The capacity esablished in atrangportation licence may be expanded through
measures such as additional compresson without modification of the licence. In
such case, the licensee shadl notify the Authority within one month following such
expanson. When capacity isincreased by congruction of pipeines modification
of the licence shall be required.

(6) Licences may be renewed according to the following:

a. a lead two yearsbefore expiration of the origina term of the licence or
before expiry of any renewal term that has been authorised, the licensee
shdl submit an application for renewa to the Authority;

b. the procedure for licence renewal shall be pursuant to procedures provided
in regulationsissued by the Miniger; and

c. licence renewal shall be granted for a period of up to fifteen years

(7) Permits shal be terminated due to:
a. expiry of the origna term or authorised renewa term of the licence;
b. early termination requested by the licensee and granted by the Authority
pursuant to thisAct;
c. revocation pursuant to thisAct; and
d. operation of adminidrative or judicial order or law.

(8) The Authority may revoke alicence or reguire the licensee to pay a pendty as st
out in the Regulations for any of the following reasons
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27.

if the licensee violates the providons of this Act or falsto fulfil the
obligationsin the licence;

. if the licensee failsto exercise the rights conferred within the term sated

in the licence;

. when the services sugject to the licence are interrupted without any

reasonable explanation or authorisation of the Miniger;

. use of discriminatory practices detrimental to users and violation of the

pricesand rates set out by the competent authority;

. assign, encumber or trander the licence contrary to that providedin the

Act; and
failure to comply with the official Namibian sandards, aswell aswith the
condtions gated in the licence.

(9) In all casesof trander, alicensee shall ensure continuity of service and shall not
suspend operations until such operations are assumed by a new licensee who shall
acquire the relevant sygem. In case of revocation, the Authority shal request the
Miniger to take the necessary sepsto enaure the continuty of the service.

Accesstoland

The Miniger, in conautation with the Authority and any other competent authorities
shall take all $epsnecessary to secure the acquistion of rights of way for gas pipelines as
requested by licence holders

28.

PART VI: TRANSPORTATION AND ST ORAGE

Transportation

(1) In addition to the foregoing requirements, atrangportation licence shal be
awarded only when it isclear that the applicants have taken into account the
future development of the gas market and its potentia for competition. Applicants
for trangportation licences shall be required to demondrate their assessment and
accommodation of potentia future market developmentsin ther licence
applications.

(2) Any trangportation licence shal contain provisonsdesgnedto ensure that
licensees
a. provide trangportation servicesto any producer, other licensee or eligible

cusomer under this Act wherever requested, providing that suitable
capacity isavailable, at such rates, charges and termsand conditionsas
may be gipuated by the Miniger;
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b. provideinter-connection servicesto any other trangportation licensee as
may be necessary to provide accessto itstrangportation facilities, at the
rates, charges and terms and conditions requested by the Miniger; and

c. whereatrangportation licensee and any person entitledto apply for access
or inter-connection to the trangportation sysem are unable to agree terms
for such access or inter-connection, the Authority may, upon being
satidied that there is sufficient capacity in the pipeline and that it is
otherwise reasonable to do 0, determine reasonable termsfor a particular
cae, and require the licenseesto provide access or inter-connection on

theseterms

29. Storage

(1) Theright to dore gasisvededin the Sate. The Sate hastheright to anvard a
gorage licence to other legal entities by a decison of the Miniger, following the
advice of the Authority, in co-operation with the Miniger of the Environment and
other relevant authorities. In addition to the foregoing requirements, the criteria
and every other detail of the award of a sorage licence shall beincludedin a
Regulation proposed by the Miniger.

(2) Each gorage licence shall be granted for a specific location and a defined
capacity, in accordance with the general conditions for award of licences

PART VII: DISTRIBUTION AND MARKETING

30. Distribution within geographical zones

In addition to the licence requirements outlined elsewhere in this Act, the following shall
apply to the dgribution operations -

a. addribution licence shall be granted for a geographical zone that is determined
by taking into account al of the dementsthat will enable the profitade and
efficient development of the digribution sysem, aswell as urban development
plans approved by the relevant authorities

b. the Authority shal determine the geographica zone taking into account the viens
of relevant local authorities Such zone shall generdly correspond to a population
centre;

c. thefirg dgribution licence for a geographica zone shall be granted either by
discretion or through public bidding and shall confer exclusvity rightsfor twelve
yearson the congruction of the dgribution sysem and the receipt, treatment and
delivery of gas and marketing of gaswithin a geographical zone; and
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d. usersin ageographical zone may, after the twelve year exclusvity referredto in
ubsection ¢, enter into gas supply contractswith any party, in which case the
digributor mugt alow non-discriminatory accessto itsdigribution sysem upon
payment of the rlevant rate.

PART VIII: GASEXPORT AND TRADE

31 Licensing requirement

No person shall export or import gaswithout firg obtaining a licence. Such licence shall
be granted by the Miniger after recommendation of the Gas Regulatory Authority and
shall contain details of duration, trander and termination. Applications shall contain such
information, asthe Miniser consders appropriate. An application may be submitted
amultaneoudy with an application for atrangportation licence, and if the former is
successful granted at the same time.

32. Bilateral agreements

T he condtions of such licences shall be compatible with the provisons of any relevant
bilateral gastrade agreementsentered into between the Government of Namibiaand
neighbouring countries. Such hilateral agreementsinclude: The Bilateral Gas Trade
Agreement between the Government of the Repuldic of Namibia and the Government of
the Republic of South Africa

PART 1X: PRICING

33. Establishment of prices

(1) The licensees shall ensure that the pricesthey charge for trangportation, Sorage,
digribution or supply of gas have been:
a. <t up in accordance with a cog reflective methodology agreed with the
Authority, and have been approved by the Authority; and
b. pubicly notified in accordance with the Authority’ s reguirements

(2) Where licences contain provisgonsthat prices charged by the licensees should be
ubject to control, the Authority shall ensure that a procedure for the review of
such controlsis laid down, either in the licences or in regulations issued by the
Authority, and this procedure shal include:

a. atimetabe for the congderation of tariff applications by the Authority;
and
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b. opportunitiesfor cusomersand other interesed partiesto participate
meaningfully in the tariff approva proces

(3) In congdering and determining the prices which licensees may charge, the
Authority shall ensure that licensees are permitted to recover all reasonable coss
incurred in the operation of the busnesson an efficient bags including the cogts
of gas purchases provison for capita depreciation and for areasonable return on
the capital employed.

(4) The Authority may st prices which depart from the principles specified
elsawhere in thisAct, and involve subsdes, providing that it satidiesitself that
the undertaking will be adequately compensated from some other source and that
the meansfor recovering such compensation are ecified.

(5) In deciding on the appropriate level of gastrangportation or gas ddribution
carriage charges, gas processng charges and gas supply charges, the Authority
should have regard to:

a. the protection of cutomers againg monopoligic prices and
b. the promotion of efficiency in alicensee’ soperations and the quality of
Frvice.

(6) Tariffsfor the supply of gas shall be fixed by Miniser decison following the
recommencdétion of the Authority. The opinion of the Authority isto be formed
ubsequent to the submission of proposals by the licensee companies with respect
to the tariffs

PART X: OPERATIONAL REQUIREMENTS
34.  Sofety standards

Licensees shall have the following obligations:

a. toimmedatdy notify the Authority and any relevant government bodes
of any event reauiting from the licensed activitiesthat may endanger
public health and safety; such notice shal include a gatement of the
possble causes of the event, aswell asthe measures taken and proposed to
be taken to address it;

b. to submit to the Authority within ten days after a hazardous event has been
brought under control, a detailed report into the reasonsfor such an event
and the measrestaken to control it;

c. to suomit annually a programme, consstent with applicable international
gandards or future official Namibian sandards for maintenance of the
sygem and to certify compliance with such a programme in accordance
with an accredited verification unit;
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d. to maintain alog for the supervison, operation and maintenance of works
andfacilitiesthat shall be available at the Authority’ srequed;

e. totran their personne for the prevention of and reponse of accidents

to provide the asssance requested by the relevant authoritiesin case of

emergency or disaster; and

g. any other obligations esablished by official Namibian sgandards

—h

35.  Service obligations

Licensees shall have the following obligations with respect to the provison of services
a. to provide an efficient service condgent with the principles of uniformity,
homogeneity, regularity, safety and continuity;
b. totimely publish, asrequired by the Authority, information concerning
available capacity and capacity that isnot contracted for;
c. to serve prompt notice on the Authority concerning any event that implies
the modfication of the condtionsfor the provison of service,
d. to obtain and maintain current insurance as esablished in the permit
aufficient to cover lighlitiesthat may arise;
to implement a permanent service to receive complaints and emergency
reports
to gve attention to emergency reports of final userswithout undue delay;
to report in atimey manner to the Authority any circumgancesthat
adversly affect or may adversely affect the provison of service;
to avoid any discriminatory practices and
to ansner all requestsfor service within one month of such request asto
trangportersand within ten days of such request asto digributors

o

«Q

36. Standards of quality

(1) The quality of gas shall be checked periodically by the Authority at the metering
point. The Authority shal provide al information on quality analyssto the
Minigry.

(2) The Auhority shall be reponghble for monitoring the caorific value of the gas
and presenting such datato the Minigtry.

PART XI: USE OF LAND AND ENVIRONMENTAL ASPECT S

37. Expropriation

(1) A licensee may require accessto land and use of such land in pursiit of his
powers under the licence. A licensee may by expropriation acquire such land or
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38.

any such right in, over or in respect of land as such licensee may require for the
exercise of his powers

(2) Prior to such expropriation, areport isrequired by the Authority:

a. That such licensee isunable to acquire any such land or right on
reasonable terms other than termsrelating to compensation, by agreement
with the owner, and

b. That such land or right isreasonably required by such licensee for the
exercise of the activities under the licence.

(3) Provided that neither the competent authorities may make a finding regarding
compensation payade to the owner and provided that where such licensee and the
owner cannot reach agreement asto the compensation, such compensation shall
be determined in accordance with the provigons of the Expropriation Ordinance
1978 (Ordnance 13 of 1978).

(4) Before furnishing itsreport under subsection (2), the Authority shall at a public
hearing determine whether such alicensee is unable to acquire such land or right
on reasonable terms, other than termsrelating to compensation, by agreement
with the owner and whether the land or right in question is so required by such
licensee.

(5) The Authority shal gve a leas 14 days notice of the hearingto such licensee and
to the owner concerned, who shall be entitled at such hearing to raise his
objectionsagaing the expropriation.

(6) The Authority shal notify the said owner and licensee of itsfinding.

(7) Upon the approval of the Miniger to such acquistion being granted, the
provisons of sctions 15 to 19 inclusve of the Expropriation Ordinance 1978
(Ordinance 13 of 1978), shdl mutatis nmutandis apply in connection with such
acquigtion, and in such application any reference in those sections—

a. to the Executive Committee condituted in terms of section 4 of the South
Weg African Congitution Act 1968 (Act 39 of 1968) andto the
Adminidration of the Territory of South Wed Africa shal be condrued as
areferenceto such licensee, and

b. to section 2 of the said Ordinance and to the said Ordinance shall be
condrued asareference to thissection.

Environmental aspects

(1) All infragtructure facilities esablished and operated in connection with a gas
upply network shall operate in accordance with the applicable laws with respect
to the protection of the environment.
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39.

)

©)

)

No pipeline infragtructure shall be laid without an environmenta impact
asessment firg taking place and the reaults assessed, in accordance with the
Environmental Management Act 1998, the Pollution Control and Waste
Management Act and the Parks and Wildife Management Act, where appropriate,
including the Petroleum (Exploration and Production) Act, 1991: Regulations
relating to the hedth, safety and welfare of persons employed, and protection of
other persons property, the environment and natural resources in at or in the
vicinity of exploration and production areas 1999.

Provigon shall be made for the proper retoration of the operating environment to
itsnatural condition, with plansfor pipeline decommissoning being submitted
according to the environmenta laws and the appropriate reguations

PART XII: MISCELLANEOUS

I nfringement and sanctions

Any violation by alicensee of the provisonsof thisAct or the obligations in its
licence shall be punished adminigratively by the Authority, taking into
condderation the severity of the falure. In the firg ingance, the Authority shall
notify the licensee by reggdered letter of the violation or non-fulfilment, gating a
period within which to remedy it, regardess of other sanctions or criminal
proceedings that have to take place.

(2) If, after the period referred to in subsection (1) the violation or non-fufilment il

exigds the Miniger after recommendation by the Authority may cancel the licence
irrespective of any criminal proceedingsor civil litigation againg the licensee.

(3) For afailure to submit information to the Authority asrequired by Article[] and

for failure to comply with other condtions gpecified in the Act, afine may be
imposed as prescribed in the Regulations.

(4) The Authority may set a deadine for carrying out ordersissued according to this

Act andthe licence. If such an order isnot complied with by the deadine s, the
Authority may havethe order carried out at the expense of those so ordered.

(5) If alicence isgranted on the bads of incorrect or incomplete information on

ggnificant issues or if the licensee failsto observe the condtions of the licence,
the licence may be withdrawn by the Miniser after arecommendation by the

Authority.
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(6) All penalties etablished in this Section shall be applied without prejudice to any
civil or crimind liahility that may arise and, if applicade, to revocation of the
licence.

40.  Right of appeal

(1) Any dspute arisng between the partiesto which this Act appliesor involving any
interesed third partiesin connection with the transgport, sorage, dsribution and

marketing of gas mus be submitted in the fird ingance to the jurisdiction of the
Authority.

(2) Any person who isaggrieved by a determination of the Authority and who isaso
adversely affected by such determination shall be entitled to file an appeal to any
competent court on any of the following grounds

a. wherethereisan error of law apparent on the face of the record,

b. where the determination is made on a finding based on no evidence, or on
evidence which islegally inadmissble; or

c. where there has been abreach of the principles of naturd jugtice.

41.  Transitional provisions

The term of thefird Chairman of the Authority shall be five yearsfrom the date on which
the Authority isesadished, and the term of the other members shall be one, two, three
and four years and the Miniger shall determine the term that will apply to each.

42.  Amendment or repeal of laws and savings

[If necessary]
Sigject to the provisons of this Section, the laws soecified in the Shedule, hereto
attached, are hereby amended or repealed to the extent set out in the third column thereof.

43. Short title and commencement

ThisAct shdl be caled the Gas Act, 2001, and shal come into operation on a date to be
determined by the Miniger by notice in the Gazette.

Parts|1l and 1V of thisAct concerning the esablishment and operation of the Gas
Reguatory Authority will enter into force separately, a alater date to be determined by
the Miniger by notice in the Gazette.



